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Editorial

Welcome to Mortgage Target...

Welcome to the spring edition of Mortgage Target; the newsletter tailored for Paradigm Mortgage Firms that will cover the important issues arising in the regulatory world. Each quarter we will aim to provide you with the most relevant articles, written in an easy manner and more importantly highlighting the potential impact on your day-to-day business.  

In this issue of Mortgage Target we recommend you take action in relation to agreements used with clients (PLEASE READ THE FIRST ARTICLE BELOW).

We also look at FSA’s proposed regulation of sale & rent back schemes following concerns raised by the Office of Fair Trading (OFT).
Also inside this issue, we provide useful information relating to the recent changes to Equity Release examination requirements. We also have a round up of the latest enforcement action by the FSA plus an overview of the OFT’s consultation on draft guidance for businesses engaged in second charge lending in addition to other interesting articles.
If you have any comments or constructive feedback regarding Mortgage Target, please e-mail suecaughtry@paradigmmortgages.com    
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ACTION REQUIRED Unfair Terms in Consumer Contracts
Undertaking – The Online Partnership Ltd

As a qualifying body under the Unfair Terms in Consumer Contracts Regulations 1999 (the Regulations), the Financial Services Authority (FSA), can challenge firms that are using terms which they view as unfair. They review contract terms referred to them by, among others, consumers, enforcement bodies and consumer organisations.

Their review of The On-Line Partnership Limited terms of business entitled ‘ABOUT US Our Fees, Services and Client Agreement’ has led to the firm undertaking not to use certain terms which the FSA consider are unfair.

Under the Regulations the FSA must notify the Office of Fair Trading (OFT) of the undertakings they receive. The OFT has a duty to publish details of these undertakings and they appear on its Consumer Regulation website. The FSA also publish details on their website. Both publications will name the firm, identify the specific terms and explain why they think they are unfair under the Regulations.

We recommend that Paradigm Mortgage firms should remain alert to undertakings or court decisions concerning other firms as part of their risk management. These could give an indication of the view that the courts, the FSA, the OFT or other qualifying bodies may take of similar terms or terms with similar effects.

The reason why the FSA thought this particular contract was unfair is because it required customers to confirm that they had read and understood the terms of the contract.  Paradigm would comment that this wording has been used as standard industry wording for some time now and acknowledge that this decision will impact on a large number of IFA practices.

The FSA state that firms should draft contracts in plain and intelligible language and must also give customers a proper opportunity to read all the terms of the contract.

The FSA appreciate that customers should check the details of the contracts they enter into, but state that a contract term is likely to be unfair if it requires them to declare that they have read and understood the terms of the contract. This is because it binds customers to terms which, in practice, they may not have any real awareness of.

The firm has now changed the contract term and this new term has been ratified by the FSA.

New term 

This is our standard client agreement upon which we intend to rely. For your own benefit and protection you should read these terms carefully before signing them. If you do not understand any point please ask for further information.

ACTION POINTS

Paradigm has amended all the template agreements contained within the Paradigm compliance manual and as a result of the undertaking we recommend that all Paradigm Mortgage firms review their client agreements and other relevant client documentation to ensure that they align with the above guidance 

We do not suggest that you need to re-issue agreements to clients that are already in place although our guidance would be to start to introduce the new wording with immediate effect for new and future contracts

In addition we would suggest that, in the event of a complaint, you do not rely on as a defence the fact that the client has signed to say that they have understood the terms of any agreement issued.  

EQUITY RELEASE EXAMINATION REQUIREMENTS

Anyone advising on any form of equity release is required to hold the appropriate qualifications to meet the regulator’s training and competence requirements. Prior to 6th April 2009, anyone authorised to advise on lifetime mortgages was able to advise on home reversions, under the FSA’s ‘grandfathering’ arrangements, but with effect from 6th April 2009 this has changed.

From 6 April 2009 individuals advising on Home Reversion schemes also need to have passed an appropriate examination in order to advise in this area. Advisers had until 5 April 2009 to pass a relevant top-up home reversion examination alongside their existing lifetime mortgage qualification to meet the FSA requirements. If an adviser did not pass the top-up home reversion examination by 5 April 2009, they now need to pass a new full equity release examination or restrict advice to lifetime mortgages only.

The Financial Services Skills Council (FSCS) can assist individuals requiring clarification on which exams they require for different types of business:

• Exams helpline 0845 257 3771

• http://www.fssc.org.uk/appropriate_exam_list_15.html?i=1&l1=true
FSA REGULATION aims to address consumer problems in sale and rent back

Following concerns raised by the Office of Fair Trading (OFT), the FSA has made a swift move in proposing regulation for sale and rent back schemes (SRB).

The FSA proposes a two-stage approach: an interim regime to be brought in from July to address the most significant problems consumers face as soon as possible, followed by a full regime which is likely to be implemented in the second quarter of 2010.

SRB schemes involve individuals selling their home, usually at a discount, and obtaining an agreement to remain in the property for a set period - typically through an assured shorthold tenancy of six to 12 months.

An SRB market study conducted last year by the Office of Fair Trading (OFT) found that:

• some consumers enter into sale and rent back transactions when it might not be the best option for them;

• some sale and rent back firms may mislead customers as to the value of their property or the security they have as tenants. This includes telling people they will be able to stay in their home for years, when in reality the tenancy may only be guaranteed for six to 12 months;

• there are examples of firms imposing substantial rent increases or even evicting tenants after a short tenancy period. It is also possible that tenants may lose their homes if the landlord defaults on the mortgage; and

• some consumers may be evicted because they cannot afford the agreed rent, which suggests staying in their property may not have been sustainable in the first place.

The Government accepted the OFT's main recommendation that sale and rent back should be regulated by the FSA.

Dan Waters, FSA director of retail policy, said:

Under the interim regime SRB firms will need to meet FSA threshold conditions including the requirement to be run by fit and proper people, to adhere to the Principles for Businesses and to meet some systems and controls and conduct of business rules.

The section stage will include full authorisation, prudential requirements and further conduct of business rules.

"We believe the issues identified by the OFT warrant a fast response, which is why we are seeking to bring in an interim regime this summer designed to ensure fairer treatment of customers as soon as possible, including the right to redress. We will then develop a more comprehensive regime to come in from next year.

"This two-stage approach is a new departure for us, but we believe it provides the right balance between implementing regulation quickly in order to address more serious cases of detriment, while giving us time to develop and implement a full regulatory regime that is suitable for the SRB market."

Under the interim regime SRB firms will need to meet FSA threshold conditions including the requirement to be run by fit and proper people, to adhere to the Principles for Businesses and to meet some systems and controls and conduct of business rules.  The section stage will include full authorisation, prudential requirements and further conduct of business rules.

SECOND CHARGE LENDING 

The OFT has recently published a consultation on draft guidance for businesses engaged in second charge lending.
Second charge loans, or 'homeowner loans', involve consumers with an existing mortgage taking out further personal borrowing secured against their home. Defaulting on a second charge loan can ultimately lead to repossession. Firms offering such loans must be licensed by the OFT.
The consultation follows a government review of arrears and repossession policies and practices in the second charge sector.  The consultation is aimed at producing effective guidance on the practices and procedures brokers and lenders should employ in relation to second charge lending to ensure that customers are not subject to "unfair or improper treatment".  

The paper is high-level in terms of its content and it covers a range of issues such as customer care, advertising and selling techniques, contractual terms and conditions, and practices around managing arrears or defaults. It sets out the standards of behaviour that the OFT expects from those businesses engaged in second charge lending.
The guidance is designed to complement existing OFT guidance for lenders. Responses to the consultation on this guidance will also be taken into account as part of the wider irresponsible lending project being undertaken by the OFT. Guidance on irresponsible lending is to be published in autumn 2009.

More information on this paper can be found at Second charge lending - OFT guidance for brokers and lenders - an OFT consultation. 

Point of sale and single premium PPI sales banned

A recent report from the Competition Commission set out a series of measures to bring competition into the PPI market, including a ban on point of sale and single premium PPI from 2010. 
The ban is on selling PPI when arranging credit and for seven days thereafter. In addition, the report also states that all PPI distributors must provide a personal PPI quote, issue an annual statement for all PPI customers, and update marketing material making premium prices clear.

The Competition Commission says its decision to ban point-of-sale PPI and for seven days after sale is because it found “many consumers are unaware that they can buy PPI from other providers, rarely shop around to compare prices and terms and conditions, and rarely switch providers”.

The FSA has also announced that they have written to all firms still selling single premium PPI for unsecured loans, asking them to withdraw the product as soon as possible and no later than 29th May.

Changes to OFT consumer credit licence fees

Fees for consumer credit licences will rise from 1 May 2009, the Office of Fair Trading (OFT) recently announced. 

The fee increase follows changes to the OFT's powers from April 2008, which allow it greater ability to focus on businesses engaged in credit activities that pose a high risk to consumers.

In the first year of operation of this new regime, a significant number of licence applicants fell into categories requiring a higher level of scrutiny, increasing costs for the OFT. 

The greater scrutiny given to applicants who want to engage in higher risk activities, such as debt collection and secured sub-prime lending, can include site visits, staff interviews and compliance reviews. The OFT can also use a wide range of enforcement powers and sanctions provided under the new regime to help bring about improvements in a licensee's conduct.

The consumer credit licensing and enforcement system is required to be self-funding on the basis of full cost recovery across its whole operation. 

From 1 May 2009, the following fees will apply:

· Application for or renewal of a standard credit licence for sole traders will now cost £330 for a five-year period, an increase of £20 per annum.

· Application for or renewal of a licence for all other applicants will now cost £820 for a five-year period, an increase of £49 per annum.

· The cost of amending details of an existing licence is unchanged (£80 for the large majority of variations). 

The levy imposed on those licensees covered by the Consumer Credit Jurisdiction of the Financial Ombudsman Service remains £150 for a five-year period.

Ray Watson, OFT Director of Consumer Credit, said:

'We want to impose the minimum burden on fit and competent businesses while ensuring we have the necessary resources to protect consumers, especially in tough economic times when the risks they face are high and the consequences of poor practice most serious. The new fees strike the right balance.' 

FSA Enforcement Action

John David Cook - Stone Financial Management Limited (SFML)
The FSA has banned John David Cook from giving financial advice and stopped his Liverpool-based firm, Stone Financial Management Limited from conducting any further business. 

John David Cook was the director and sole shareholder of SFML, a small firm specialising in mortgages. 

In 2007 Mr Cook voluntarily withdrew his approved status after the FSA raised concerns about his failure to reveal facts relevant to his fitness and propriety. Following the withdrawal Mr Cook could not hold senior management functions at SFML.  
  
With his approved status removed, Mr Cook appointed two consecutive replacement directors so that SFML could continue to function. The first director left on 31 October 2007, and the second lacked the necessary skills to carry out the type of business in which SFML specialised. This resulted in Mr Cook retaining day-to-day control of the business but without the relevant approval, demonstrating that he either did not understand the regulatory rules, or was not willing to comply with them.   

The FSA also found that Mr Cook had knowingly submitted mortgage applications with inaccurate and misleading information where his clients' incomes had been inflated.  

As a result the FSA has now banned him due to the serious nature of his actions.

Commenting on the case, Jonathan Phelan, FSA's head of retail enforcement, said: 
"We will take action against individuals who ignore our rules by seeking to retain day-to-day control of a firm without the relevant approval to do so.   
"The FSA's view is that Mr Cook poses a risk to consumers and to confidence in the financial system.  In order to remove this risk Mr Cook has been banned.  And due to the close association with Mr Cook, his firm SFML has been forced to stop operating."

Mr Kusi-Appiah - Oxford House Financial Services
The FSA has recently banned North London-based mortgage broker Leo Kusi-Appiah in one of the more serious fraud cases since mortgage regulation began.
The FSA found that Mr Kusi-Appiah, who traded as Oxford House Financial Services in North London, submitted fraudulent mortgage applications in his own name, in his wife’s name, and in the name of a fictitious person called Kwadjo Amoteng, whose identity Mr Kusi-Appiah created.
Mr Kusi-Appiah also made false and misleading statements to the FSA about his business arrangements, and he failed to disclose in his application for authorisation that he had been the subject of two County Court Judgments. 
The FSA banned Mr Kusi-Appiah nearly two years ago but publication of the Final Notice had, for legal reasons, to await the outcome of the court case.
Margaret Cole, FSA director of enforcement, said:

"This is one of the more serious mortgage fraud cases we have come across since mortgage regulation began four years ago.  It was one of the first mortgage broker cases that we decided to investigate back in 2005.  FSA staff worked closely with Hertfordshire Constabulary, to avoid tipping off Mr Kusi-Appiah, and the FSA and police investigations were conducted in parallel.  
"We continue to work with police forces and other law enforcement agencies in the nationwide crackdown on mortgage fraud, and I expect to see more prosecutions of this kind and confiscation of assets in coming months and years.”

Gillen Farrelly - Gillen Farrelly Independent Advisers Limited
The FSA has fined Nottingham mortgage broking firm Gillen Farrelly Independent Advisers Limited ("Gillen Farrelly") £17,500 for failing to ensure it provided suitable advice which exposed over 80 customers to the risk of being sold an unsuitable self-certified mortgage.
The case arose from a number of visits to the firm, including one in August 2007 which was part of an FSA thematic project looking at the sale of self-certified mortgages.
Between January 2006 and April 2008 the firm failed to:

· make appropriate enquiries about customers' income, expenditure, credit history and debt position, so that it could properly assess the affordability of its recommendations; 

· record from customers sufficient personal and financial information about them to demonstrate the suitability and reasons for its recommendations; and 

· conduct adequate due diligence in respect of a third party introducer and failed to carry out straightforward checks which would have enabled it to assess the accuracy of information provided by customers referred by that Introducer. This increased the risk of the firm being used by third parties to commit financial crime. 

Georgina Philippou, head of retail enforcement at the FSA, said:

"Brokers advising on mortgages need to give suitable advice to ensure that customers are not unduly exposed to financial hardship in the future. This is especially important in firms like Gillen Farrelly who advise customers who might be consolidating debts or have adverse credit histories and where affordability is an important consideration."
In setting the penalty the FSA has taken into account the following mitigating factors: 
· Gillen Farrelly voluntarily engaged a firm of external compliance consultants to conduct a compliance audit in May 2008; 
· has terminated its arrangements with the Introducer and has not accepted any referrals of mortgages from the Introducer since November 2007; 
· no longer sells self certification mortgages; and 
· has agreed to undertake a customer contact and remediation exercise.
The firm agreed to settle at an early stage of the FSA's investigation. It therefore qualified for a 30% reduction in penalty. Were it not for this discount, the FSA would have imposed a financial penalty of £25,000.

Peter and James Dean - Directors of UK Finance House Limited (UKFH)

The FSA recently has banned Dorset mortgage brokers Peter and James Dean for failing to prevent their firm from being used to perpetrate financial crime and for other serious regulatory failures. Peter Dean has also been fined £17,500.
Georgina Philippou, head of retail enforcement at the FSA, said:
“The actions of Peter and James Dean posed a serious risk to lenders and consumers. As part of our crackdown on financial crime in the mortgage market we have banned a number of mortgage brokers and others in the last year and we will continue to make examples of people, including by bans and fines, who either commit mortgage fraud or fail to prevent their firm from being used to further financial crime.”

Peter and James Dean were Directors of UK Finance House Limited (UKFH) with Peter Dean based in the Poole office and James Dean in the Bournemouth office. The FSA found that Peter Dean failed to:

· take reasonable steps to prevent false information being supplied to mortgage lenders by UKFH; 

· take reasonable steps to prevent UKFH from being used to further financial crime; 

· realise that mortgage introducers were acting on behalf of UKFH and arranging regulated mortgage contracts without its authority or permission; 

· realise that James Dean was signing off regulated mortgage applications as his own work, when they were in fact prepared by a third party. 
The FSA also considers that Peter Dean engaged in unauthorised mortgage business by providing a regulated mortgage contract to a client through an unauthorised company of which he was a Director. Peter Dean qualified for a 30% reduction in penalty by settling at an early stage of the FSA’s investigation. Were it not for this discount, the FSA would have imposed a financial penalty of £25,000.
The FSA found that James Dean:

· submitted a personal mortgage application containing false information about his employment and earnings; 

· signed off and submitted to lenders mortgage applications which contained false applicant incomes and false documentation in support of applicants’ identity verifications. 

The FSA found that both Peter and James Dean failed to take adequate remedial action in 2006 when they discovered that false information had been supplied to lenders in support of mortgage applications and therefore that UKFH might have been used to perpetrate financial crime.

The FSA has also cancelled the permission of UKFH.

Financial Ombudsman Service — Your complaint and the Ombudsman leaflet

We have recently received a number of queries into Paradigm Technical Services regarding the above and whether it is acceptable to print out or provide to clients a link to the Ombudsman’s on-line version of the leaflet when dealing with complaints.

We would like to clarify that the on-line version is designed to be read on screen only. In relation to complaints, firms are required to give clients an official hard-copy of this leaflet (not a print-out of this page). 

Full details surrounding the use of the leaflet can be found at the following link:

http://www.financial-ombudsman.org.uk/publications/guidance/telling-your-customers.htm 

Copies of the leaflet cost £5.00 for a pack of 25 and can be ordered via the following:

http://www.financial-ombudsman.org.uk/publications/order-form.doc
Paradigm recommends that all firms check existing stocks and ensure that they have a supply to hand in the event that the leaflet needs to be issued. 
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