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Editorial

SEASON’S GREETINGS FROM TARGET…

In this month’s issue we provide an overview of the latest RDR consultation paper which touches on the subjects of Professionalism, Corporate Pensions and the application of the RDR to pure protection business.  We would invite any comments on the consultation paper to:

 responses@paradigmgroup.eu
We also provide information on a possible extra levy on IFAs due to the default of Keydata, and the failure of a number of other structured products firms namely NDF Administration Limited, Defined Returns Limited and Arc Capital and Income plc.

We also include some best practice notes from the regulator regarding the assessment of a customer’s needs and we also include an article from AXAWinterthur in relation to trustee investment.

Please contact helpdesk@paradigmgroup.eu should you have any comments in relation to Target.

With very best wishes for a healthy and prosperous 2010
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FSA RELEASE LATEST RDR CONSULTATION PAPER

The FSA recently published its latest RDR consultation paper.  The paper covered the topics of Professionalism,  Corporate Pensions and the application of the RDR to pure protection business.  The main proposals are as follows:

Professionalism

As mentioned in previous RDR articles, the FSA had originally stated an intention to set up an Independent Professional Standards Board (IPSB) to oversee ongoing professionalism within the retail distribution sector.  This latest consultation however backtracks on this with the FSA now proposing to create a new in-house governance structure to ensure advisers achieve this greater level of professionalism, both initially and on an ongoing basis through the achievement of new, higher level qualifications; meeting enhanced standards of continuing professional development; and adhering to common ethical standards. 

This streamlined approach fits with the FSA’s existing role in approving and supervising investment advisers, and would enable the FSA to apply its more intensive supervisory approach, including its greater focus on individuals in key positions, to the retail investment advice sector. At the same time, the FSA is proposing that professional bodies, registered with and overseen by the FSA (i.e. CII), should play a greater role in helping their members meet its new professionalism requirements.

The FSA has also clarified a number of important issues about the new level of qualification investment advisers will need to meet by the end of 2012. In particular, it has published a list of qualifications that advisers may already hold or be studying towards, with the guarantee that should they hold one of these qualifications they will not need to take further exams once the content for meeting the new qualification standard is confirmed. Instead, advisers are able to meet any gaps through on-the-job continuing professional development (CPD).  The full list of these ‘transitional’ qualifications can be found on page 31 of the CP but the most common qualifications listed are the diploma and advanced diploma in financial planning and the IFS Diploma for financial advisers—Please note that a full and final list of accepted ‘transitional’ qualifications will be issued in the feedback to this CP in Q3 2010.

The CP also again discusses alternative methods to the exam route to higher professional qualifications and now proposes that rather than be a temporary measure, these will be on-going which the FSA believes will provide greater impetus for organisations to commit to this type of arrangement.  It should be made clear however that this route will not be any easier than the examination route and must meet the following criteria:

· All parts must be assessed at QCF Level 4 equivalent or above

· The content must met the FSSC exam standards

· The award must be made by a recognised awarding body (i.e. OfQual or QAA)

· The assessment methodology must satisfy the requirements of OfQual (vocational) and QAA (academic) and must be robust and rigorously monitored in respect of anti-plagiarism

The door is now open for relevant bodies to step forward with their proposals for this particular route and we will monitor developments in this area with interest.

In respect of CPD, the FSA has taken the opportunity within this CP to expand it’s thoughts on how CPD may bridge the gap  between the current diploma level and the proposed new QCF level 4 qualification without the need for further examinations.  The key elements here are:

· CPD should be structured and completed by the end of 2012

· CPD issued by providers will continue to be acceptable (subject to being able to demonstrate that CPD is not diluted by vested interests of the provider)

In Section 2 / Annex 3 of the CP the FSA provide a table which we strongly recommend you review.  This table lists the elements of existing qualifications against the new standard and advisers are recommended to check across both the learning outcomes and the indicative content and mark on the table whether or not your existing qualification covered the indicative content.  If it did, there is no further action to take but if it did not then structured CPD in that area will need to be undertaken and evidenced before the end of 2012.  
If you remain uncertain the FSA strongly recommend that you contact your qualification awarding body who can check the exam syllabus although Paradigm envisages that qualification awarding bodies will provide this information as automatically in due course.

IMPORTANT—It is proposed that if existing advisers do not complete the structured CPD outlined before 31 December 2012 you will not be permitted to continue to give investment advice

As a footnote to the above, within the CP, the FSA have defined what constitutes an ‘existing adviser’.  An existing adviser is an individual who had been deemed competent at or before 30 June 2009.  Advisers who do not fall under this definition are still subject to the level 4 requirement but the 2012 deadline will not apply.  However, the FSA propose that such individuals be subject to a backstop (i.e. an individual who became competent on 1 July 2009 should be subject to a back stop date of 31 December 2013).

Corporate Pensions

The main development in relation to corporate pensions is the proposal to extend the ban on commission to GPPs, irrespective of whether advice is given or not. This includes all group stakeholder pensions and those sold through ‘basic advice’ although commission will be allowed to continue on existing schemes. The FSA is proposing to instead introduce ‘consultancy charging’ which can be taken from GPP contributions, as agreed between employer and adviser.

Paradigm will be looking to expand on this area once our new pensions initiative, headed up by Steve Bee, is launched early in 2010.

The application of the RDR to pure protection business.
The FSA is not proposing an extension of the commission ban on investment products but wants to introduce mandatory commission disclosure where pure protection products are sold under ICOB rules alongside investments. They are also considering applying ‘adviser labelling’, i.e. disclosing whether an adviser is independent or restricted across all distribution channels for pure protection advice. This will be consulted on at a later stage alongside proposals following the Mortgage Market Review.

Responses to this consultation are invited by 16th March 2010 and Paradigm would ask for any comments from firms no later than 1st March 2010 in order that we can provide a collective response to the FSA.  Please send all comments to:

 responses@paradigmgroup.eu 
IFA’s COULD FACE ADDITIONAL LEVY

In its latest industry newsletter, the FSCS told IFAs that after its initial levy announcement of £28m in April, the addition of Keydata's demise has meant this figure could be extended by a further £25m to £50m.

In the 2009 to 2010 initial levy announcement in April 2009, the FSCS explained that for levy-payers within the investment intermediation sub-class (SD02) a further levy, then estimated at £28m, would be levied later in 2009, if necessary.

Loretta Minghella, chief executive of the FSCS, said: 

"This arose as the outcomes of two larger defaults, Pacific Continental Securities (UK) Limited and Square Mile Securities Limited were insufficiently certain to support a higher levy at that time. Our latest estimates suggest that this amount will now be a necessary funding requirement."

A revised forecast however, now includes the default of Keydata, and the failure of a number of other structured products firms namely NDF Administration Limited, Defined Returns Limited and Arc Capital and Income plc.

Ms Minghella said:

 "Although claims volumes in some areas are in line with, or lower than, our original assumptions, we are now anticipating substantially higher claims volumes, and therefore costs. We have seen a number of structured products firms fail recently, namely NDF Administration Limited, Defined Returns Limited and Arc Capital and Income plc. These firms, which specialised in marketing structured products, went into administration, and were subsequently declared in default, during October. We anticipate that claims against these firms will be a significant element of our work for the remainder of this year and into next."

The FSCS said it was liaising with the FSA and the respective joint administrators to understand as much as possible about the activities of the firms.  According to the FSCS, Keydata compensation payments will be spread across 2009 to 2010 and 2010 to 2011.

Ms Minghella said: 

"There is therefore a strong likelihood that we will need to raise a further levy to fund these claims before the end of the financial year. Our current estimate is that these claims could cost in the region of £25m to £50m. These figures are therefore very much our initial estimates and are likely to be subject to change. Given the uncertainty that still surrounds a number of our estimates, we will not be asking for these funds immediately, but our current assessment is that we will need to ask firms for additional funds in February or March 2010."

ASSESSMENT OF CUSTOMERS NEEDS

Firms are reminded of the need, when providing financial advice to retail clients, to assess and record a client’s knowledge and experience (i.e. gather information on the types and frequency of any previous transactions the clients have carried out and assess whether the customer understands the complexity and risks of the intended recommendation).

The FSA has recently issued some good practice examples on assessing a customer’s needs which you may find a timely reminder:

Examples of good practice: 
· Firm A’s policy was for its advisers to complete a new fact find at every meeting with customers to ensure that information on their customers was consistently kept up to date. This information enabled the advisers to carry out a re-valuation of the customer’s holdings and a re-assessment of their affordability and continuing suitability each time. 
· The customer initially questioned the need to divulge full details of her personal and financial circumstances to the adviser at Firm B, saying that she only wanted a “one-off thing”, but the adviser effectively overcame her objections by stressing the importance of knowing a customer’s financial situation in full, even if the customer only wanted advice in one specific area so that he could take into account their full circumstances. 
· Firm C did not solely rely on existing investments to assess a customer’s attitude to risk (“ATR”) as the firm was mindful that the customer may have been poorly advised in the past. Instead it carried out a full re-assessment of the customer’s ATR during all interviews, and made reference to their existing investments to establish whether the customer’s ATR had changed or there were discrepancies between the re-assessed ATR and the existing investments.

· The adviser at Firm D made sure he understood the customer’s needs and objectives, including their importance to the customer and time-scales for achieving them, so that he could evaluate all options. Before making a recommendation the adviser obtained full information about the customer’s credit status and loan information so that he could consider repayment and consolidation of loans as part of a savings strategy. 
TRUSTEE INVESTMENT

David Lane, Technical Sales Manager, AXA Winterthur Wealth Management

With such a significant challenge from next April regarding the introduction of a 50% tax rate and the planning that may be needed to react to such a tax increase, it is always a good idea to go back and revisit the requirements of the Trustee Act 2000 (TA 2000) and remind ourselves of some of the key duties and responsibilities faced by trustees.

The statutory ‘duty of care’ is a key aspect of the TA 2000 and imposes upon trustees a duty to act with “such care and skill as is reasonable in the circumstances”. Specifically, a trustee is expected to show such care and skill as is reasonable in the circumstances, taking into account in particular:-

· Any special knowledge or experience that he has or holds himself out as having; and

· If he acts in the course of a business or profession, to any special knowledge or experience that it is reasonable to expect of a person acting in the course of that kind of business or profession.

This duty of care can be demonstrated in a number of ways, for example putting into effect the investment powers expressly granted by the trust agreement. This duty arises over the years from case law. In Speight v Gaunt1, it was held that a trustee should conduct trust affairs in the same way that a “prudent man of business would conduct his own”. In Re Whiteley2 it was held that a trustee should be ‘as diligent in managing the affairs of a trust as a man of ordinary prudence would take in the management of his own affairs’.

However, it is not always the case that a trust will be subject to this duty. TA 2000 states that the duty of care need not apply “if or in so far as it appears from the trust instrument that the duty is not meant to apply”. It may be that this exclusion only applies to certain powers, for example the power of investment.

Turning specifically to the question of investment, the duties to consider “standard investment criteria”3 and “to obtain proper advice”4 are well known and are powerful tools for advisers to prompt trustees to consider the investment of the trust fund. Again this statutory provision arises from case law notably Nestle v National Westminster Bank5. In this case the court emphasised a number of points:

· That the trustees should make regular reviews of trust investments (normally once a year).

· The court, in making any decision on the effectiveness of any investments can take into account the taxation position of the investments.

· Trustees should not change investments too frequently.

· Trustees can be judged by the amount of ‘risk’ they are taking, based upon the portfolio as a whole as opposed to any single investment taken in isolation.

Again, it is worth bearing in mind that the trustees need only diversify the trust fund “in so far as is appropriate to the circumstances of the trust”6. Similarly, a trustee need not obtain proper advice where it can be shown in the circumstances it is unnecessary or inappropriate to do so. 

In certain circumstances, understanding the nature of a specific trust can be difficult. Where you need analysis or comment on a trust or its powers, the AXA Trust and Tax team are on hand with specialist expertise and experience to help you. Additionally, it is worth studying the SIFA Handbook of Trustee Investment. This handbook is co-written by Ian Muirhead the Managing Director of SIFA and AXA’s own Brian Murphy. To access either the AXA Tax and Trust team or the SIFA guide please speak to your AXA Winterthur Business Development Manager. 

1 Speight v Gaunt (1883) 9 App Cas 1

2 Re Whiteley (1886) LR 33 Ch D 347

3 TA 2000 s4

4 TA 2000 s5

5 Nestle v National Westminster Bank [1993] 1 WLR 1260

6 TA 2000 (s4(3)(b))
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